STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
THOVAS E. HALL,
Petitioner,
VS. Case No. 01-2693

MEX OF SANTA RCSA, [ NC.,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause came on for formal hearing
before P. Mchael Ruff, duly-designated Adm nistrative Law Judge
of the Division of Adm nistrative Hearings, on Septenber 27,
2001, in Mlton, Florida. The appearances were as foll ows:

APPEARANCES

For Petitioner: Bruce Commtte, Esquire
17 South Pal af ox Pl ace, Suite 322
Pensacol a, Florida 32501

For Respondent: Jennifer Byrom Esquire
Post O fice Box 685
MIton, Florida 32572

STATEMENT OF THE | SSUES

The Petitioner has alleged, in essence, that he has been
di scri m nated agai nst because of his race by a racially hostile
wor k environment during his enploynment with the Respondent and
by direct discrimnation by being denied enpl oynent advancenent

and by being given nore and broader job duties, with no



addi ti onal conpensation, as conpared to | ess experienced co-
wor kers of other races. Specifically the Petitioner contends a
racially hostile work environnent caused his constructive

term nation; that he conpleted training books which should have
advanced himto a higher position; and that | ess experienced
white workers were advanced ahead of him

PRELI M NARY STATEMENT

The Petitioner filed his charge of discrimnation for
raci al reasons on Decenber 3, 1996. Utimately a Determ nation
of No Cause was entered by the Florida Comm ssion on Human
Rel ati ons (Conmi ssion) on June 4, 2001. The Petitioner filed
his Petition for Relief on July 3, 2001, raising the above-
referenced i ssues.

The cause ultimately was assigned to the Administrative Law
Judge and cane on for hearing as noticed. The Petitioner
presented four wi tnesses, Thomas Hall, WIllie D. Smth, Tonya
Mul I'ins and Lori WIson. Five witnesses were presented by the
Respondent: Eil een McRae, John Bond, Dawn Young, Jennifer Day
and Dave Carpenter. No exhibits were offered into evidence.

Upon concl usion of the hearing the parties elected to order
a transcript of the proceedi ngs and accepted the opportunity to
file Proposed Recomended Orders. The Proposed Recommended
Orders were tinely filed and have been considered in the

rendition of this Recommended Order.



FI NDI NGS OF FACT

1. The Petitioner Thomas Hall, was hired as a crew nenber
by the Respondent Mex of Santa Rosa d/b/a as Taco Bell on
March 9, 1996. He began working at a Taco Bell restaurant owned
by the Respondent in MIlton, Florida. The Petitioner maintains
that while he worked at the Taco Bell restaurant he was
subjected to racially negative comments concerning his
relationship with a white woman, his fiancé, and regarding the
fact that they were about to have a child together. He
mai ntai ned that the racially derogatory comments were nade by
t he General Manager, Dawn Young and the Assistant Manager Eil een
McRae. Dawn Young is Wiite. Eileen McRae is Black. The
Petitioner maintains that the racially negative comments were so
frequent, so hostile and hurtful that he suffered by being
enployed in a racially hostile environnment because of these
actions by his superiors in managenent. He maintains, in
effect, that it caused his constructive discharge because he
could no longer tolerate the racially derogatory comments
concerning him his fiancé and his famly.

2. The Petitioner left his enploynent after giving two
weeks notice on May 29, 1996. Thus, he worked approximately two
nmont hs and twenty days.

3. The Petitioner naintains that he attenpted to conplete

several enployee workbooks and the tests on those workbooks,



whi ch were designed to hel p enpl oyees earn pronotions. He

mai ntai ns that he got no help conpleting the workbooks while
Wi te enpl oyees did get help from managenent in conpleting the
wor kbooks. He nmmintains that Wite enpl oyees were pronoted
sooner than he or Black enployees and within their 90-day
probation period. He also contends he was given extra job
duties which were beyond his job description and for which he
was given no extra conpensati on.

4. The Petitioner's child was born on June 2, 1996,

i mredi ately after his |eaving enploynent. The Petitioner had

gi ven a two-week notice on May 29, 1996, but the Genera

Manager, Dawn Young, told himthat it would not be required that
he work out the remainder of his two-week notice, so he quit on
May 29, 1996. He left his enploynent after he had been to a job
interview during his enploynent, on a day when he reported that
he was sick as the reason for his absence from his enpl oynent.
That interviewresulted in his getting a job at the

"conval escent center"” at a higher rate of pay, which was his
reason for |eaving of his enploynent at Taco Bell.

5. The Respondent had a consistent policy of requiring al
enpl oyees to conplete a 90-day probationary period when first
hired. This policy was applied to all new enpl oyees regardl ess
of race and no person of any race hired after the Petitioner was

pronoted or advanced ahead of the Petitioner. |In fact, Josh



Bond, the exanple that the Petitioner used in his testinony of a
Wi te enpl oyee, who had all egedly been pronoted ahead of himand
sooner than he was, did not actually get any pronotion (to crew
| eader) until he had worked for the Respondent for one and one-
hal f years. Josh Bond had to conpl ete several training manual s
and request a pronotion, which he did not receive initially.
Later, he was pronoted to shift nanager after he had worked for
Taco Bell for alnost four years. He was enployed on January 2,
1996, and thus had worked at Taco Bell about two nonths before
the Petitioner was enpl oyed.

6. No enpl oyee ever got raises until after the 90-day
probati onary period el apsed and then an enpl oyee woul d get a
standard raise, ten-cents per hour. Later it was fifteen-cents
per hour.

7. The Petitioner, M. Hall, worked on Josh Bond's shift
but never told Bond of any problens involving raci al
discrimnation or criticismof his inter-racial relationship.

8. M. Bond established that an enpl oyee's pronoti on speed
depended on his work habits and the quality of his performance
i ncluding the conpletion of the training manual s or wor kbooks.
Even so, no enpl oyee got a pronotion nerely by conpleting the
training manual s and serving a 90-day probationary period. It
depended on the enpl oyee's performance, as well as conpleting

the training manuals. M. Bond al so established that the part-



owner of the store, M. Carpenter, was at the store one or two
hours every day, that he was open to enployees talking with him
and enpl oyees were encouraged to bring their problens to him

9. Dawn Young worked for Taco Bell for four or five years.
She is the daughter of M. Carpenter, part-owner of the
Respondent corporation at tinmes pertinent hereto. Dawn Young
started working as a crew nenber, received training and did
shift work at first. She becane a general manager after working
for Taco Bell for three years. Shalinda McRae, who is Bl ack
was t he Manager who trai ned Dawn Young as did Shal inda's sister
Ei |l een McRae. Wen Dawn Young was nade Manager of the MIton,
Florida store, involved in this case, Eileen McRae was first
offered the job as General Manager. She turned it down for
famly-rel ated reasons. Shalinda McRae, was given the job of
General Manager of the Taco Bell store in Pace, Florida, nearby.
Dawn Young and Eileen MRae interviewed the Petitioner and
decided to hire himwhen he first cane to work. During his
tenure, however, they had problens with his being absent from
wor k and not wearing his uniformproperly. The testinony of
Dawn Young and Eil een McRae establishes that the Petitioner
never conpleted his training manuals; nor did he conplete the
requi red 90-day probationary period.

10. Rather, the Petitioner voluntarily left enploynent to

take a job at the |local conval escent center, which could pay him



nore noney than the Respondent could. He never indicated to
anyone in managenent nor to co-worker Bond that he had any
raci al or other issue upon which he disagreed with the
Respondent's managenent. Neither Dawn Young or Eileen MRae
ever heard the Petitioner nmake any racially-rel ated conpl aints.
The conpany and that store had a consistent racial and sexual
harassnent policy which requires that they conduct weekly
nmeetings to discuss such matters and to advi se enpl oyees of how
to avoid them Racial discrimnation was not tolerated at any
of the Taco Bell stores owned by the Respondent, including the
one where the Petitioner worked. |In fact, M. Carpenter once
fired an enpl oyee sunmarily, on the first offense, for
purportedly making a racially derogatory joke.

11. Eileen McRae has worked for Taco Bell for 10 years,
seven years as an Assistant Manager or Manager. The Petitioner
wor ked on her shift. She and her sister Shalinda, now the
Manager of another store, helped to train the Petitioner.
Ei |l een McRae, |ike Dawn Young, never heard the Petitioner
conplain of any racial statements and never heard any racially
derogatory comments nmade concerni ng who the Petitioner, or any
ot her person, was in a personal relationship with. The
Petitioner never conplained to her or other supervisors of any
racial issues in either a verbal or witten conplaint. She has

never heard anyone, Dawn Young included, speak in a negative way



concerning the Petitioner being involved with a woman of anot her
race or any woman working for the conpany being involved wwth a
man of another race, nor nmake di sparagi ng coments concerni ng
the race of any child of such a couple, including the child of
the Petitioner.

12. Eileen McRae established that all Black enpl oyees are
treated with respect at the Taco Bell store and by the
Respondent corporation. M. MRae knows of no instance
concerning any staff nmenber where an issue was raised or
derogat ory statenments nade concerning inter-racial dating,
inter-racial marriage or people having children of m xed race,
during the course of her enploynment for the Respondent
corporation. Eileen McRae's daughter dates a person of another
race herself and Eileen McRae testified that as far as she is
concerned it is a matter of "to each his own."

13. The testinony of both Josh Bond and Dave Carpenter,
the part-owner of the store and the Respondent corporation,
established that all enployees are required to train in each
phase of the enploynment at a Taco Bell store. This was what the
Petitioner was doing during the course of his duties there. He
was not nerely given extra duties for which he was not
conpensated; all enployees, of all races, have to learn to
performevery job at the Taco Bell store, as part of their

training preparatory to the possibility of being pronmoted. In



fact, the 90-day probationary period was consi dered a 90-day
training period in which new crew nenbers would | earn every job
in the store.

14. Dave Carpenter, the part-owner of the Respondent
corporation and the ultimate supervisor of the subject Taco Bel
store, is aretired Master Chief in the U S. Navy. Mich of his
naval duties involved working in the personnel branch. He thus
has extensive experience teaching training courses in race
relations. Using this experience, he devel oped a policy, as a
corporate officer of the Respondent, of tolerating no form of
raci al discrimnation at any of the Respondent's stores. He and
t he corporation had frequent training sessions in racial
rel ati ons, on alnost a weekly basis. He has had no reports from
enpl oyees, his managers, or through his own observation, of any
probl eminvol ving racial discrimnation or racially-related
derogatory comments as all eged, or of any other nature, at the
subj ect Taco Bell store during the Petitioner's tenure there or
before or after.

15. In summary, it is not found that any enpl oyees of any
race were pronoted who were less entitled to it than the
Petitioner, in ternms of tenure, training or performance. It is
determ ned that the Petitioner was not required to do extra
duties for which he was not conpensated, since all enployees

were required to be trained and therefore work in all functions



requi red of any enployee at the Taco Bell store. It is also
found that the Petitioner was not eligible for pronotion because
he had not finished his 90-day probationary period and di d not
finish the training manuals and testing required to be
conpl et ed.

16. Mreover, it is found that preponderant evi dence has
not been presented that the purported racially derogatory
statenments were made concerning the Petitioner his fiancé and
their child, or concerning Lori WIlson, who testified for the
Petitioner, about her inter-racial relationship and her m xed-
race child (Wlson is Wite).

17. Both the Petitioner and Wl son have litigation pending
agai nst the Respondent corporation and it is deened that their
testinmony nay be colored by that adversarial relationship. The
W tnesses and testinony presented by the Respondent (Eil een
McRae, Dawn Young, Josh Bond and Jennifer Day in particular) are
deened nore creditable.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

19. It is unlawful to discrimnate against an enpl oyee on

the basis of the race of that enployee's spouse or fiancé.

10



Vuyani ch v. Republic Nat. Bank, 409 F. Supp. 1083, (1976 DC Tex);

Faraca v. Cenents, 506 F.2d 956 (CA 5 1975).

20. Wien an enpl oyer causes an enpl oyee's wor ki ng
conditions to be so difficult or unpleasant that a reasonable
person would feel conpelled to resign, in other words when
wor ki ng conditions are objectively intol erabl e because of
aggravating factors, an enployee who quits is considered to have
been constructively di scharged and woul d be treated as if he

were fired. Young v. Southwestern Sav. & Loan Asso., 509 F.2d

140 (CA 5 1975). In order to make a case of unl awf ul
constructive discharge a plaintiff in a job discrimnation case
nmust show by a preponderance of the evidence that he or she was
forced to quit as a result of intolerable working conditions

i nposed by the enployer, which were notivated by racial or other

unl awful bias. Saltzman v. Fullerton Metals Co., 661 F. 2d 647

(CA 7 1981).

21. The general rule is that if the enpl oyer deliberately
makes an enpl oyee's working conditions so intolerable that the
enpl oyee is forced into involuntary resignation the enpl oyer has
constructively discharged the enpl oyee. To denonstrate
constructive discharge, a plaintiff nmust prove two el enents
(1) Deliberateness of the enployer's actions and (2)

intolerability of the working conditions. See Martin v.

Cavalier Hotel GCorp., 48 F.3d 1343 (CA 4 1995).

11



22. Race discrimnation |aws prohibit racial harassnment in
the formof an enployer's failure to maintain a working
at nosphere free of unlawful racial or other unlawful
di scrimnation, which is commonly referred to as a "hostile work
environnent." Two types of harassnent are unlawful : (1)
Situations in which tangible job benefits are granted or
wi t hhel d based on subm ssions to or rejection of unwel coned
requests or conduct, based on a statutorily protected

characteristic, such as sex. Tonpkins v. Public Serv. Elec. &

Gas. Co., 568 F.2d 1044 (CA 3 1977), and (2) Situations in which
t he working environnment is oppressive to nenbers of a protected
group because of the actions of co-workers, supervisors or

custoners, Meritor Sav. Bank. FSB v. Vinson, 477 U.S. 57 (1986).

23. The overwhel mi ng wei ght of the credible, preponderant
evi dence shows that there was no hostile work environnent at the
Respondent's facility where the Petitioner was enpl oyed during
times pertinent hereto. There were no actions or racially
derogatory statenents of co-workers or supervisors (or
cust omers) which conbined to make a racially oppressive, hostile
wor ki ng environnment. There is no evidence of constructive
di scharge in the manner delineated by the court opinions
referenced and di scussed above. There is no deliberate action
on the part of this enployer designed to cause the enployee to

quit his enploynent nor were there conditions inposed, including

12



that of a racially hostile environnent, which could be said to
have resulted in intol erable working conditions. Moreover, the
pr eponderant evidence of record indicates that it is obvious
that the enpl oyee, the Petitioner, sinply left his enpl oynent
because he found a better paying job.

24. There is no preponderant, credible evidence to show
that the Petitioner was required to do any additional job duties
beyond his job description for which he was not conpensat ed.

Al'l enpl oyees are supposed to | earn each function of the Taco
Bell store as part of their training. No enployees of any race
were pronoted or given raises ahead of the Petitioner who had
been there the same or less tine than the Petitioner, or who had
performed in a way inferior to the Petitioner. The Petitioner
had not conpleted his training manuals and related testing and
had not conpleted his 90-day probationary period; therefore, he
had not even reached the m ninmum |l evel at which he could be
considered for a pronotion or a raise. Typically, no enployee
of any race ever got a pronotion as soon as he conpleted his or
her 90-day probationary period in any event. In sunmary, the

W t nesses presented by the Respondent were sinply nore candid
and credible and their testinony is accepted over that adduced
by the Petitioner. It is determned that the all eged incidents
and claimof discrimnation in the work place all eged by the

Petitioner sinply did not occur.
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Accordingly, it is, therefore,

RECOMVENDED t hat a final order be entered by the Florida
Comm ssion on Human Rel ations dismssing the Petitioninits
entirety.

DONE AND ENTERED this 11th day of February, 2002, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with Clerk of the

Di vision of Adm nistrative Hearings
this 11th day of February, 2002.

COPI ES FURNI SHED,

Jenni fer Byrom Esquire
Post O fice Box 685
MIlton, Florida 32572

Bruce Commtte, Esquire
17 South Pal afox Pl ace, Suite 322
Pensacol a, Florida 32501

Ceci| Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ations
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149
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Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

D ck Sturnman

Jean St ur man

1318 Thomas Drive, Suite No. 7
Panama City Beach, Florida 32408

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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